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A. 

Abbott, Charles, Lord Tenterden, review of Story’s edition of his 
work on Shipping, 321; history of previous works on com- 
mercial law in England, 322; want of a better work, 323; 
this work well arranged and digested, 323; remarks on, 326 ; 
improvements in the new edition, 327; style not sufficiently 
condensed, 327; value of the new edition by Story, 328. 

Aliens, disabilities of, with regard to real property, 87; in some 
of the states do not exist, 88. 

American Jurist, Address of the Editors, to the Public, i.; want 
of such a publication, i., iii. 

Animals, prosecution of, 223. See Chassanée. 

Appeals, improvement in the system, proposed by Mr. Brough- 
am, 317; evils of in England, 317; in the United States, 317. 

Appraisement of property taken on execution, impolicy of laws 
for this purpose, 40. 

Assignments for benefit of creditors, evils of, 45; bankrupt law 
preferable, 46. 

Attachment laws, impolicy of, 40, 42. 

Average general, can it arise where the peril is not averted, 336. 

B. 

Bailly, Gaspard, his work on prosecutions against animals, 226. 

Bankrupt law, national, remarks in favor of, 35; frequently pro- 
posed in Congress, 35; propriety of discussing, 35; rendered 
necessary by variety of laws as to debtor and creditor in differ- 
ent states, 36 ; by relief laws, 37; by laws for appraising pro- 
perty, 40; by attachment laws, 40; by other defects in law of 
debtor and creditor, 41; by unconstitutionality of insolvent 
laws, 43; necessity of discharging honest debtors, 44; evils 
of assignments, 45; bankrupt law proper in justice to foreign 
nations, 47; objections to, 48; expenses, 48; answered, 49; 
jealousy of general government, 49; not sufficiently extended, 
50; classes who ought to be liable to, 51; improvements in 
English bankrupt system, 52; recommended for this country, 
52; act of bankruptcy, 52; assignment when an act of bank- 
ruptcy, 53; relation to act of bankruptcy, 54; composition 
contract recommended, 55; set off, 56; notice of act of bank- 
ruptcy, 57. 

Banks, law of Massachusetts, to regulate them, 369. 

Bacon, his Lines of a Good Judge, 126. 

Beawes’s Lex Mercatoria, 322. 

Berriat-Saint-Priz on the prosecution of animals, 223; note on 
the same subject, 236. 
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Blackstone, his canons of descent, 79; account of his life and 
writings, 116; birth, 117; enters commoner at Oxford, 118; 
his ‘Farewell to his Muse,’ 118; enters in the Middle Tem- 
ple, 121; is called to the bar, 122; publishes Essay on Col- 
lateral Consanguinity, 122; reads lectures at Oxford, 122; 
chosen first Vinerian Professor, 123 ; elected member of par- 
liament, 123; publishes his Law Tracts, 124; publishes his 
Commentaries, 124; appointed Judge of King’s Bench, 124; 
of Common Pleas, 124; his act to provide penitentiaries, 125; 
his observations in favor of them, 125; death, 126, character, 
126; his Reports published by his executor, 127; critical re- 
marks on the Commentaries, 127; effect of on legal edu- 
cation, 128; objection that they tend to make lawyers superficial 
answered, 129; their faults, 130; plan defective, 131; undue 
praise of English institutions, 131. 

Brougham, Henry, extract from his speech, 71 ; objects to Fines 
and Recoveries, 71; his speech on the present state of the law 
in England, reviewed, 310; merits of the performance, 311. 

Britain, Great, account of statutes passed in 1828, 363. 

Bull, hung for killing a man, 233. 

C. 

Caterpillars, proceedings against, 225. 

Chassanée, Barthelemi, defender of rats, 223; his consilia, 227; 
account of his treatise de Excommunicatione Animalium Insect- 
orum, 227; inquiry into Latin name of hurebers, 227; propriety 
of prosecuting animals, 228; how to be summoned, 228; may 
be represented by proctors, 228; the ecclesiastical courts have 
jurisdiction, 228; animals may be excommunicated, 228; sen- 
tences against, 231. 

Chorier, Nicholas, his story of proceedings against caterpillars, 225. 

Codification, remarks on, v.; in a modified form recommended, 31. 

Conveyance, lease and release most common in England, 89; 
deed recorded the common mode in the United States, 90. 

Corn, importation of, statute regulating in Great Britain, 365. 

Coxe, Richard S., review of his Digest of Decisions in the United 
States Courts, 330; list of volumes digested, 331; gives no 
table of cases 331 : makes no subdivision of general titles, 332 ; 
does not arrange decisions methodically, 333. 

Crimes, new statute in Great Britain, respecting, 363; in Missis- 
sippi, 375. 

D. 

Dane, Nathan, extract from his Digest, 61. 

Davis, Daniel, notice of his work on Justices of the Peace, 181. 

Debtor and creditor, defects in the law of in the United States, 
37; all debtor’s real estate can be taken on execution, 93; 
distribution of property of deceased debtor, 93. 

Decisions of Courts, proper subjects of discussion, vi. 

Deeds, registry of, in the United States, 90. 

Descent, law of in the United States compared with that of Eng- 
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land, 79; land descends to lineal ancestors in the United 
States, 79; primogeniture and distinction of sex abolished in 
the United States, 80; rules as to representation, 80; various 
rules as to blood of first purchaser, 81; half blood relations 
inherit in the United States, 82; preference of paternal line 
not usual in the States, 83; law in Massachusetts, 85; Penn- 
sylvania, 86; North Carolina, 86; descent to husband or wife 
in Mississippi, 376. 

Deserters from foreign vessels, may be apprehended, 367. 

Digest of recent decisions, 339. 

Divorce, provision for women divorced in Massachusetts, 369. 

Dower, writ of, in Massachusetts, 214. 

E. 

Ejectment, history of the action, 186, 187. 

Eldon, Lord, merits as an equity judge, 7. 

English decisions, too much respected in the United States, iii; 
uses of, iv. 

Entry, writs of, what in use in Massachusetts, 194; plea of land 
a semi-barbarous expression, 218. 

Equity, jurisdiction, in Massachusetts, iv.; deserves attention of 
American lawyers, 28. 

Estates tail, in England, fine or recovery necessary to bar, 70; 
barred without fine or recovery in the United States generally, 
73. 

Evidence, remarks on the nature of, 141; science of very imper- 
fectly understood, 42; expediency of allowing parties and 
persons interested to be witnesses, 318. 

Exton’s Diceology, 322. 

F. 

Fee-simple, words of inheritance necessary to convey, 69; rule 
altered in some of the states, 70. 

Fellows of colleges. See Story, Joseph. 

Feme Covert. See married women. 

Feudal tenures. See Tenures. 

‘euerbach, a German writer, his opinion of jury trial, 289. 

Fines and recoveries, necessary in England in certain cases, 70; 
Mr. Brougham shows the evils of the present system, 71; not 
necessary in the United States, 73. 

France, history of juries in, 291. 

Fugitives from justice, opinion of Chief Justice Reid, of Lower 
Canada, 297; case of larceny in Vermont where the thief fled 
into Canada, 298; question as to the legality of proceedings, 300; 
right of sovereign to deliver up the felon, questioned, 300; 
opinion in favor of the right of delivering up, 300; Grotius, 
Pufendorf, Vattel, Heineccius, Burlamaqui, Martens, recognise 
right, 301; English cases prove the same, 302; American 
cases, 304; extent of right to minor offences discretionary, 307; 
governor of province has the same right to deliver up offenders 
as the king has in England, 307; court cannot inquire what 
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claim has been made by the foreign government, where the 
executive has ordered the accused to be delivered up, 309. 
G. 
Gallison, John, eulogy on, 33. 
Godolphin’s Admiral Jurisdiction, 322. 


Hardwicke, Lord, his merits as a chancellor, 6. 

Harvard University, Judge Story’s argument on the claim of the 
resident instructers to be chosen fellows of the Corporation, 
237 to 274; history of the claim, 237, note. See Story, Joseph. 

Hobart, Sir Henry, new edition of his reports by Judge Williams, 
334; notice of his life, 335. 

Hog, hung for killing a child, 225. 

Holt, Lord, value of his decision in Coggs v. Barnard, 6. 

Humphreys, James, review of his work on real property, 58 ; 
merits of the work, 60; extracts from, showing what ought to 
be the characteristics of the law of real property, 62; remarks 
on tenures and trusts, 63 ; tenures, 64; trusts, 67; objections 
to having words of inheritance necessary to convey a fee-sim- 
ple, 69; fines and recoveries for barring estates tail, 70; on 
tacking mortgages, 74; joint-tenancy, 76; lease and release, 
89; distribution of property of deceased debtor, 93; limita- 
tions, 97. 

1. & J. 

Jackson, Charles, his treatise on real actions reviewed, 185; 
merits of the work, 191; introduces too many obsolete writs, 
194; critical remarks on different parts, 196 to 222; exhibits 
great learning and industry, 222; opinion on a question of 
general average, 336. 

Imprisonment for debt, unjustifiable, 43. 

Inns, licensing, statute regulating, in Great Britain, 366. 

Insolvent laws, defects of, 42; how far unconstitutional, 43, 44. 

Insurance, opinion upon several questions of, 99; what constitutes 
seaworthiness in a ship, 102; depends on usage, 103; loss of 
anchors when a loss to be borne by underwriters on ship, 103; 
what constitutes one loss under a policy, 104; value of anchor 
for which underwriter is liable, 107; where insurers on ship 
not liable to losses under 5 per cent. of the value of the ship, 
the value includes premium, 109; where policy provides that 
1 per cent. is to be deducted upon payment of any loss, the 
deduction is not to be made in order to ascertain whether the 
loss amount to 5 per cent. 111; expense of surveying cable 
not to be added to make up the 5 per cent. 111; anchor lost, 
and sometime after recovered, value included in the 5 per cent. 
112. - 

Intelligence, 378. 

Internal Improvement, statutes promoting, 367. 

oe survivorship in, 76; changed in the United States, 
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Judges in England, improvement in law since Revolution of 1680 
owing in a great degree to the permanent tenure of their office, 
10, 11, 12. 
Judges in some of the states, appointed by the legislature, 314 ; 
for limited terms, 314; can only hold till a certain age in some 
of the states, 315; small salaries, 316. 
Jury, trial by, much praised in Great Britain and the United 
States, 274; absurdity of choosing judges by lot, 275; history, 
276 ; in Athens jurors appointed by lot, 279 ; jury necessarily 
in most cases guided implicitly by the judge, 279; absurdity 
of this mode of trial in complicated questions, 281; good ad- 
ministration of laws in the United States does not arise from 
jury trial, 282; in Sweden of no use, 282; in India, opinion 
of judges in that country, 283 ; juries in France, 285; article 
in German Conversation Lexicon, 285; use of jury in the 
United States, to neutralize the influence of party, 287; ad- 
vantages of a man’s being tried by his equals doubted, 288 ; 
Feuerbach thinks jury trial only of use in popular governments, 
289; objections of Conversation Lexicon to jury trial, 289, 293; 
history of juries in France, 291; objections to juries, cannot 
understand cases, 294; liability to prejudice, &c. 295; expen- 
sive mode of trial, 295. 

L. 
Law, increase of works relating to, ii. 
Law, commercial, nearly the same throughout the commercial 
world, 15; foreign deserves attention here, 29; history of in 
England, 321. 
Law, civil, should be studied in the United States, 29. 
Law, the common, history of, 3; Ist epoch from William the 
Conqueror to the Reformation, 3; characteristics of this epoch, 
3,4; second epoch from Elizabeth to the Revolution of 1688, 
4; this epoch marked by the statutes of Wills and Uses, 4; 
the statute of Habeas Corpus, and abolition of tenures, improv- 
ed Chancery practice, 5; other improvements, 5; third epoch 
from the Revolution of 1688 to the present time, 5; this epoch 
marked by-growth of commercial law, and improvement in equi- 
ty, 6; principal improvements stated, 8, 9. 
Law, in the United States, 12; few great lawyers before Ameri- 
can Revolution, 12; great progress of law since the Revolu- 
tion, 13; laws of the different states, differences and coinci- 
dences of, 14; as to remedies, 16; as to land titles, 18; slavery, 
21; equity jurisdiction, 21; extent of the science in the United 
States, 23: constitutional law, 25; pleading less attended to 
than in England, 27; immense increase of law, 31; constantly 
changing, 59; causes of uniformity in different states, 61. 
Laws, under arbitrary governments remain unimproved for ages, 
1, 2; under free governments are constantly improving, 2 ; 
nations attached to ancient laws, 58; causes of this attachment 
in England, 59. 
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Lawyers, nature of professional reputation, 116. 

Law journal, if well conducted, will produce good effects on le- 
gislation, iv.; other good effects of, v. vi. 

Legislation, account of recent, 363. 

Limitation, faults of English law, 97; American laws on the sub- 
ject, 98. 

List of Law Publications, 181, 383. 

Literary Property, article on, 157; in America, 157; difficulty of 
legal questions relating to, 157; imperfectly protected, 158; 
what a fair abridgment, 159; extracts, what piratical, 161; case 
of an Itinerary, 161; intention when important in questions of 
piracy, 163; case of sea charts, 164; abridgments when pirat- 
ical, 166; case of Johnson’s Rasselas, 166; case of Life of 
George Ann Bellamy, 168; evasive abridgment of Law Re- 
ports, piratical, 168; copying from drawings, 169; doubts of 
Lord Eldon, 170; abridgments, rules respecting, 171; Ameri- 
can cases, 174; case of pirating charts, 175; no copyright can 
be obtained for a price current, 175. 

Livermore, Samuel, his Dissertations, reviewed, 132; extracts 
from, 133, 134, 135, 136, 137, 139; analysis of the work, 133; 
states difficulties arising from different laws in different coun- 
tries, 133; subject but little studied in the United States, 134; 
importance in this country, 134; controverts opinion of Supreme 
Court of Louisiana, 135; explains difference between personal 
and real statutes, 136; effect of sale in one state of personal 
property in another, 137; effect of assignment under foreign 
bankrupt law of property in this country, 138; observations on 
comity, 139; merits and defects of the work, 140. 

Lotteries, law to suppress them in Massachusetts, 374. 

Lunatic Asylum, statutes regulating in Great Britain, 364. 

Lyceums, may incorporate —" in Massachusetts, 375. 

' M. 

Magens, merits of his work on insurance, 323. 

Malynes, account of his Lex Mercatoria, 322. 

Mansfield, Lord, great value of his decisions, 7, 8; models of ju- 
ridical learning and eloquence, 8. 

Marriage of feme sole not to abate her suit in Massachusetts, 374. 

Married women, in England cannot convey without fine or re- 
covery, 73; but may in the United States, 73. 

Massachusetts, laws before the constitution, what in force, 191, 
192; account of laws passed at the January session 1829, 368. 

Metcalf, Theron, his Law School at Dedham, 378. 

Mississippi, laws passed by the legislature in the session of 1829, 
375. 

M‘Lean, John, appointed a judge of the Supreme Court of the 
United States, 382. 

Mortgages, English doctrine of tacking, 74; exploded in the 
United States, 75; land mortgaged descends to heir, and se- 
curity to executor, in England, 76; changed in Massachusetts, 
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76: actions on, 197; form of declaring on in Massachusetts, 
198, 199, 200. 
P. 

Peters, Richard, Jr., review of his Reports, 177; statements of 
facts and arguments of counsel generally well made, 178; fault 
in repeating statements, 178; abstracts badly made, 178. 

Policy. See Insurance. 

Postlethwaite’s Dictionary of Commerce, 322. 

Promise in writing, required in various cases in Great Britain by 
9 Geo. IV. c. 14, 363. 

Property. See Literary Property. 

Q. 

Quakers, remarks on their right of testifying, 141; orign of the 
sect, 143; required to take oaths in England under penalties, 
143; custom of wearing the hat, 144; Toleration act allowed 
them to take a declaration instead of an oath, 145; allowed to 
affirm in civil cases, 146; recently to affirm in criminal cases, 
147, 364; allowed to affirm in all parts of the United States, 
147; severe laws against them in Massachusetts, 147. 

R. 

Rand, Benjamin, notice of his edition of the 9th volume of Tyng’s 
Reports, 182. 

Rats, prosecution of, 223. 

Real Actions, history of, 185; in Massachusetts, 186, 187; plead- 
ings loose in American practice, 189; causes, 190; many ap- 
pendages not used in Massachusetts, 193; pleadings, 201, 210; 
law to amend, 374. 

Real Property, law of, what ought to be its characteristics, 62; 
history of in England, 63; improvements in the United States, 
98. 

Reid, Ch. J. of Lower Canada, his opinion in a case respecting 
fugitives from justice, 297. 

Relief laws, 37; impolicy of, 38; unconstitutionality of, 39. 

Replevy laws, 37. 

Right, writ of, little used in England, 210; practice with regard 
to in Massachusetts, 211; proceedings in, 212; general issue, 
how framed, 213. 

S 


Snails and caterpillars, excommunicated, 226. 

Stearns, Asahel, his work on real actions, 191; merits of, 196. 

Story, Joseph, his address before the Suffolk Bar, 1 to 34; his 
argument before the Overseers of Harvard College on the 
claim of the resident instructers of the college to be chosen 
Fellows of the Corporation, 237 to 274; only examines legal 
right, 237; introductory remarks, 240; meaning of the word 
fellow, 242; means associate, 243; same applied to colleges as 
any other bodies, 243; no technical meaning as used in Eng- 
lish colleges, 243; qualifications of fellows not the same in all 
colleges, 246; residence not a necessary qualification, 247; nor 
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instruction, 248; nor government, 249; English fellows are 

persons who go to study, 251; are not perpetual, 252; sum- 

mary of preceding remarks, 253; answers the argument that 

there were fellows in the college before the charter, 256; an- 

swers argument from formula admittendi, 257 ; fellows and 

tutors not identical after charter, 258; could not have been 

fellows on foundations in English sense, before 1650, 258; 
examines preamble of the charter, 259; expression, ‘fellow of 
the corporation,’ 263; fellows named in the charter not all 
residents, 265; case of Samuel Danforth, 265; meaning of 
grants for maintenance of president and felloWs, &c. 267; rights 
of having non-resident fellows settled by usage, 271; effect of 
the constitution in confirming the college charter, 272; answer 
to the argument that the corporation is local, 273; review of 
his edition of Abbott on Shipping, 321; value of his notes, 328. 

Stay laws, 37. 

Stop laws, 37. 

Supreme Court of the United States, adjournment of regulated, 366. 

Survivorship of civil actions relating to injuries to real property in 
Massachusetts, 374. 

Swine hung for murder, 234. 


7. 
Test acts repealed in Great Britain, 363. 


Tenterden, Lord. See Abbott, Charles. 

Tenures, Feudal, in England, 63, 64; not in force in the United 
States, 65. 

Trimble, Robert, Justice of the Supreme Court of the United 
States, memoir of, 149; birth, 149 ; account of his father’s first 
settling in Kentucky, 149 ; his education, enters Bourbon Aca- 
demy, 151; commences practice of law, 152: elected mem- 
ber of House of Representatives of Kentucky, 153: appointed 
Judge of Supreme Court of Kentucky, 1582. appointed Chief 
Justice, but declines, 153: appointed District Judge of the 
United States, 153: Justice of the Supreme Court of the Unit- 
ed States, 154: character from the Columbian Centinel, 155. 

Trusts, history of in England, 63; Mr. Humphreys’ remarks on, 
65. 

Tyng, Dudley Atkyns, notice of Rand’s edition of the 9th volume 
of his Reports, 182. 

U. 

United States, account of the statutes passed at the last session of 
Congress, 366. 

W. 

Waste, action of in Massachusetts, 215: is statute of Gloucester 
‘giving triple damages, adopted in Massachusetts, 217. 

Weskett on Insurance, 323. 

Williams, John M., review of his edition of Hobart’s Reports, 
334: his notes valuable, 334. 











S AND THE PUBLIC. 


THE editors of the American Jurist present their second num- 
ber to the public, corresponding more nearly than the first to the 
plan on which it is proposed to conduct the work. It is intend- 
ed, hereafter, to make the department of intelligence still more 
extensive than it is in the present number. The digest of recent 
decisions will be continued in the succeeding numbers. The 
object will be to give merely an index to those decisions which 
are of general interest throughout the country, omitting those 
which depend on local statutes and usages. Cases however de- 
pending on statutes of limitations or of frauds, or other statutes 
which are similar in many states, will be embraced in the digest 
The analysis of legislation will be also continued and extended to 
all the states. The conductors of the work will by these means 
endeavor to make it exhibit a correct view of the course of co- 
temporary legislation and judicial decisions. It has been and 
will still continue to be their object to make the work national 
and general, introducing only those subjects which are likely to 
be interesting in every part of the United States. They will also 
endeavor to fill their volumes with subjects of lasting interest, and 
to make them of permanent utility, and with this view they will 
refrain from introducing to any considerable extent reports of 


cases which will appear in the volumes of reports, including only 
interesting and important cases that may come to their know- 
ledge, which would not otherwise be published in a form con- 
venient for reference. It is proposed particularly to make the 
work the vehicle of elaborate written opinions of eminent law- 
yers on important questions; and the conductors request a com- 
munication of such opinions. 


A 


























TO THE PUBLIC. 


THE publication of this journal has not been undertaken with- 
out the strongest assurances of co-operation and assistance from 
many of the most learned and distinguished members of the pro- 
fession in different parts of the country, provided the plan and 
principles on which it is to be conducted shall meet their appro- 
bation. That it is of great importance to have such a journal 
published, and that it may be of extensive usefulness, seems to 
be too obvious to be insisted upon, and is, indeed, universally 
admitted. It is matter of remark and surprise, that, while we 
have so many political, theological, literary, medical, and other 
journals, we should be without even one devoted to legal science, 
than which no other comes more immediately ‘home to men’s 
business and bosoms.’ This deficiency has been but partially 
and very imperfectly supplied by the leading reviews, some por- 
tions of which have been occupied with legal subjects, which 
have been admitted, however, not without some hesitation on 
the part of the conductors of the reviews, and, in some instances, 
to the prejudice of their popularity; since it is, in some degree, a 
departure from their plan, and unacceptable to many of their 
readers. But it is apparent that the most free admission of such 
articles into those journals, without, in fact, entirely changing 
their character, would, by no means, answer the demands of the 
profession, or even of that numerous class of readers who have a 
sufficient knowledge of the law as a liberal study, to be interested 
in its current topics of discussion, although they take no active 


part in the practice. The consequence is, that, for want of some 
A 








(ii) 


common medium of communication, the different members of the 





profession scattered through the country are, as far as their pro- 
fessional pursuits are concerned, in a manner insulated from each 
other. 

For want of some mode of publication convenient for preserv- 
ation, such as a law journal presents, many productions rich in 
learning and brilliant in thought, like the first article in our 
present number, if we may be allowed to speak of any part of 
our own journal in such case, are either consigned to oblivion, 





or, at most, reach only a limited circulation and short-lived pub- 
licity in a pamphlet form.* The loss to the profession and the i 
community is still greater in those stifled efforts of genius which 

are now not put forth at all, but which are sure to be excited and 
called forth by an appropriate periodical work; which, by diffus- 

ing at large the knowledge that now remains in obscurity, and 

embodying the speculations and reflections that otherwise perish 

undivulged, would give to all the members of the profession the 

advantage of the learning and thinking of each one. Nor is 

such a work less called for on account of the productions which A 
it may elicit, than by such as are already published. An increas- 
ing tide of reports and law treatises is setting in upon the pro- 
fession, only a very small part of which most of its members 
have the means to purchase, or the leisure to read; and yet they 
all find, in the course of their experience and practice, the need 
of such general information respecting the subjects and character 
of these works, as can be supplied only by a periodical journal. 
And the authors and publishers of reports and elementary trea- 
tises have an evident and strong interest in promoting a publi- 
cation, one object of which is to direct the public attention to all 
those productions of the press which may deserve to be patron- 
ised and diffused. It is a cheering excitement to an author, who 
is devoting months and years in laborious and painful application 
to his work, to know that the fruits of his toil will, immediately on 





* The Suffolk Bar requested a copy of Judge Story’s Address for the press 
at the time of its delivery, which he, at that time, declined giving. 














(ili ) 
their being presented to the public, be elaborately analyzed, and 
their character made known. 

There is no country in which some medium of legal commu- 
nication and intelligence between the different parts is more 
necessary than in the United States, since the frequent migra- 
tions and active commerce among the different states, and the 
consequent intermixture of the interests and affairs of the subjects 
of distinct jurisdictions, make it important, and indeed necessary, 
that the members of the profession in one state should have some 
knowledge of the legislation and legal administration in the others, 
and much of this knowledge can be most conveniently and econo- 
mically obtained through a periodical journal. 

Such a work may be no less useful and important as affording 
the means of information wanted by every practising lawyer and 
liberal student, respecting the legal proceedings and publications 
of joreign countries. Until very recently, a great part of our 
law, as well as our law books, were made in England; we fol- 
lowed the decisions of the English courts with a deference little 
short of servility, insomuch that our courts have, in some in- 
stances, felt themselves to be so strictly bound by their authority, 
as to reject very cogent and conclusive arguments against them, 
continuing to decide upon the old doctrine even after it had, in 
fact, been overruled and exploded by the English courts; until 
afterwards, by the subsequent publication of their reports, our 
judges felt themselves at liberty to decide in conformity to the 
demonstrated law of the case, without deeming it a violation of 
the respect due to those foreign tribunals, or apprehending the 
reproach of dangerous innovation. ‘The maxim was, and indeed 
is, that the courts must administer the law as they find it; not 
make it; and as many doctrines of the law are the logical de- 
ductions from principles acknowledged both in England and this 
country, the practical application of the maxim was, that our courts 
were as much bound by the logic of the English judges, as by 
the principles of the common law. The means afforded us by a 
community of language to resort directly to the richly-stored re- 
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positories of English law, are, no doubt, of immense advantage, 


and will always continue to be so; but the time for implicitly 
adopting the English books, and servilely following the English 
administration of the law, is fast passing by; and the period of 
our pupilage is almost expired. ‘I do not like,’ says an eminent 
American jurist in a private letter now before us, ‘ this everlasting 
copying of British publications, this everlasting waiting for the 
word of the fugelman beyond sea ;’ and he expresses what we 
believe to be the universal sentiment of the profession. If the 
time is not already arrived, it is very near, when the British 
jurists, ceasing to be our masters and oracles, will only be our 
fellow-laborers in the common field of legal science; and the 
more we cease to adopt implicitly, and in the gross, their books 
and their law, the greater will be the necessity and utility of a 
work, one of the objects of which may be to direct the attention 
of the profession to such parts of the legal literature of Great 
Britain, as well as of the nations of the continent, as shall shed 
the most light upon our own system. 

A liberally and industriously conducted law journal may have 
a salutary influence upon our legislation, which is often directed 
to subjects of discussion that require a preparation on the part of 
the hearers, as well as the speakers. Upon many questions, 
such, for example, as that of a bankrupt law, and especially upon 
constitutional questions, the debate is very materially assisted, 
and much is done towards arriving at satisfactory conclusions, by 
a previously-published investigation, having reference to the 
particular question and occasion. The discussion of many of 
these questions involves the use of much technical language, and 
is accordingly very ill suited to the character of the periodical 
works now published. The question, for instance, of incorpo- 
rating more of equity jurisdiction into the laws of Massachusetts, 
which has been agitated in the state for eight or ten years past, 
has never been thoroughly discussed in any publication; it has 


hardly been touched upon, because there was no publication 
suitable for this purpose. The subject has, therefore, labored, 


























(v) 


the progress has been slow, and the successive steps have been taken 
with great hesitation, because the lawyers were, in general, very 
little acquainted with the subject, and possessed few books to give 
them any knowledge of it. Many of them thought, at first, that 
a court of equity was one in which the judge decides according 
to his discretion, or upon the principles of common sense, that 
is, in effect, upon no principles at all; and as long as they enter- 
tained such a prejudice, they were, as might have been expected, 
very averse to the establishment of such a court. A journal 
devoted to subjects of this sort would have set them right at once 
upon this point, and upon many others, which have been subjects 
of much awkward embarrassed debate between speakers and 
hearers, who could get no common position from which to start. 
The subject of codification is one that falls very naturally 
within the plan of our publication, and one that hardly seems to 
be in its place either in the newspapers or literary reviews ; 
though it has occupied some share in both, since we first began 
to hear of Jeremy Bentham. The progress in this discussion 
towards satisfactory conclusions has been very slow. The ques- 
tion is even now discussed as a general one, that is, whether 
every community which has not digested its laws into the form 
of a code should not immediately set about doing it, without tak- 
ing into consideration whether their laws, as they stand, are 
voluminous or few, intelligible or obscure, multifarious or simple, 
or well or ill framed, or whether they can command the skill and 
talents requisite to any material reformation. These are questions 
certainly very pertinent and essential to the subject, and yet in 
the mode of discussion which has been most frequently adopted, 
they have been entirely excluded, for the reason that the inquiry 
did not relate to the laws of any particular community. It can- 
not, we think, be doubted that a journal devoted to subjects of 
this description, would have assisted the profession and the public 
very materially in arriving to satisfactory positions in regard to 
codification. 
From the Year Books downwards, the decisions of the courts, 





(vi) 


though regarded as authorities, that is, considered prima facie to 
be law, have yet been subjects of discussion, and must continue 
to be so, as long as law is entitled to the rank of a science, for a 
congeries of arbitrary inconsistent dogmas cannot be a science ; 
and, therefore, the decision of a court which is not in harmony 
with the system of which it is intended to be a part, is, in effect, 
overruled as soon as it is pronounced. The candid, respectful, 
and liberal examination, in a suitable place, of a principle or 
doctrine contemporaneously decided by a court, is as fully author- 
ized, and as proper, as the examination of any principle adopted 
a hundred years ago. And by far the most suitable place for 
such an examination is in a work addressed more particularly to 
lawyers. In such a work, an exception to a decision is less liable 
to the objection that it is an appeal from the court to the popular 
voice, than if it appears in a newspaper or other popular journal. 

We will not pretend to enumerate all the present deficiencies 
which a well-conducted law journal may supply, or all the modes 
in which its useful influence may be felt in the profession and in 
the community, but one other advantage of such a work ought 
not to be overlooked. It is due to the reputation of those distin- 
guished judges and lawyers who, by their talents and labors, lay 
the foundation of the stability and permanent usefulness of our in- 
stitutions,—and it is also due to their survivors,—that some memo- 
rial more peculiarly appropriate, as well as more lasting, than 
marble or brass, should be dedicated to their memory, and that 
some niche should be set apart to them in a temple consecrated 
to intellectual greatness ;—and no work can be more suitable for 
this purpose than a journal devoted to the science which they 
have advanced and adorned. 

In thus stating the present deficiencies of our legal literature, 
we have, at the same time, intimated the plan and principles on 
which the Jurist is intended to be conducted. 








